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Reply to: TELEPHONE (615) 741-3491
Consumer Advocate and Protection Division FACSIMILE (615) 741-2009
Post Office Box 20207
Nashville, TN 37202

October 9, 2002

Tennessee Regulatory Authority
460 James Robertson Parkway

Nashville, Tennessee 37243

RE: IN RE: Petition To Suspend BellSouth Tariff No. TN2002-256 and to Convene a Contested
Case Porceeding, Docket No. 02-01073

Dear Chairman Kyle:

Enclosed is an original and thirteen copies of our Petition to Intervene from the Consumer
Advocate and Protection Division of the Office of the Attorney General. We request that these
documents be filed with the TRA in this docket. Additionally, all parties of record have been
served copies of these documents. If you have any questions, kindly contact me at (615) 741-

8733. Thank you.

Enclosures

Sincerely,

VANCE BROEMEL
Assistant Attorney General
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IN THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

IN RE: )
)
PETITION TO SUSPEND BELLSOUTH TARIFF )
NO. TN2002-256 AND TO CONVENE A ) DOCKET NO. 02-01073
CONTESTED CASE PROCEEDING ) ‘
PETITION TO INTERVENE

Comes the Office of the Attorney General, through its Consumer Advocate and
Protection Division (hereinafter “Attorney General”), pursuant to Tenn. Code Ann. § 65-4-
118(c)(2)(A), and petitions to intervene in this case. For cause the Petitioner would show as
follows:

1. The Attorney General is authorized by Tenn. Code Ann. § 65-4-118 (c)(2)(A) to
initiate a contested case, and participate or intervene in proceedings to represent the interests of
Tennessee consumers in accordance with the Uniform Administrative Procedures Act (“UAPA”).

2. BellSouth (“BellSouth™) is a company regulated by the Tennessee Regulatory
Authority (“TRA”). BellSouth provides telecommunications service to consumers in the State of
Tennessee.

3. In the tariff at issue, which was previously filed in Docket No. 02-00740 and then
withdrawn, BellSouth is offering switched access service to interexchange carriers via “intrastate
contract tariffs that are individually designed, priced and negotiated based on the customers’
needs.” Thus, the tariff is similar to a Contract Service Arrangement (“CSA”) in that it seeks

approval for a variation from the standard tariff rate.
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4, A tariff for switchéd access, however, is very different from the types of CSA’s
for which BellSouth has previously sought approval, where BellSouth offers a variety of voice
and data services to a company such as a bank or store.

5. Here, on the other hand, BellSouth is not dealing with a business such as a bank or
store, but with another telecommunications company.

6. Furthermore, there is a possibility that such a CSA could be entered into with a
BellSouth affiliate, thus triggering anti-competitive or unjust discrimination concerns.

Accordingly, the Attbmey General seeks to intervene in orderkto oppose the proposed
tariff and protect the public interest.

WHEREFORE, the Petitioner prays the TRA to grant its Petition to Intervene.

THIS the day of October, 2002.

ectfully submitted,

Al lieon,
L atotlonifi e e ot

Paul G. Summers, 6285
Attorney General

Vonee L frotmel
Vance L. Broemel, 11421

Assistant Attorney General

Consumer Advocate and Protection Division
P. O. Box 20207

Nashville, TN 37202

(615) 741-8733

::ODMA\GRPWISE\sd05.1C01S01.JSB1:58728.1 2




Certificate of Service

I hereby certify that a true and correct copy of t
parties below via U. S. Mail, postage prepaid, this

Henry Walker, Esq.

Boult, Cummings, Conners & Berry, PLC
414 Union Street, Suite 1600

P. O. Box 198062

Nashville, TN 37219

Guy Hicks, Esq.

BellSouth Telecommunications
333 Commerce St., Suite 2101
Nashville, TN 37201-3300

::ODMA\GRPWISE\sd05.1C01S01.JSB1:58728.1 3

i

tition to Intervene was served on
day of October, 2002.

\/omu (.W

Vance L. Broemel




'BEFORE THE TENNESSEE REGULATORY AUTHORITY

NASHVILLE, TENNESSEE
In Re: PETITION TO SUSPEND )
BELLSOUTH TARIFF NO. TN2002-01 AND ) DOCKET NO.
TO CONVENE A CONTESTED CASE ) |

PROCEEDING )

CLEC COALITION PETITION TO SUSPEND TARIFF AND TO CONVENE A _
: CONTESTED CASE PROCEEDING

BACKGROUND

The CLEC Coalition! submits the following .petition requesting that the Tennéssec
Regulatory Authority (“TRA™) suspend the above-captioned tariff and ‘open, a contested case
proéeedihg to investigate whether the tariff Vis just and reasonable and consistent .with state and’
federal law.

| VBe.ﬂlSouth Telecommunications, Inc. (“BellSouth”) has filed a prOposed “SWA
_ [swuched access] Contract Tariff”” which is scheduled to become effectlvc on July 29, 2002 It is
unlike any tariff ever filed in Tennessee. The tariff addresses BellSouth’s ‘access charges,
which are the charges Apaivd by long distance carriers to compensate BellSouth for'originaﬁng and
terminating long distance calls;* Such charges constitute a sigm'ﬁcant proportion of thé totdl cost

~ of along distance call and, therefore, have a significant influence on long distance rates.

1At th1s time, the Coalition members are Birch Telecom Inc and AT&T Commumcatlons of the South Central
- States, Inc. ‘

2 When a customer dials a long distance call, the customer’s local telephone company first delivers the call to”
the customer’s long dlstance carrier. The long distance carrier pays “originating” access charges to the local carrier
for delivering the call. Similarly, at the other end of the call, the long distance carrier pays “terminating” access
charges to compensate the receiving party’s local carrier for delivering the call to its final destination.-
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Unti] the fﬂing of this proposed tariff BellSoufh has always charged all long distanCe |
~ carriers the same access charges. Now, BellSouth has proposed - for the first time — to charge
some long dlstance carriers more than others for ongmatmg and terminating calls. Spcmﬁcally,
the proposed tariff will allow BellSouth to enter into a special contract with an as yet upnamed
long distance carrier with whom BellSouth has apparently been vin ne‘gotiatior.ls.‘ Under that
contract, BellSouth will reduce access rates fér that unnémed carrier by UP to 35% while, at the
szllm.c'gime, continuing to cﬁarge the regular ta;iffed rates to all other long distance carriers,
‘includin‘gk those which have the same amount of usage as the unnamed contract carriér. |

__APPLICABLE LAW

- BellSouth is .required by state law to provide *“non-discriminatory inte_rcdhnection’; to its
network “undei'_reasonable terms and conditions.”_ T‘.C.A.k§' 65-4—124. I;urthexmore,' wheh '
BellSouth pfoposes to “change or alter any ex'isting cléssificatiori” of customers, BellSouth has
the burden of proving tﬁat such changes are “just and reasonable.” T.C.A. § 65—'5-20'3 (@).
| BellSouth’s pfopOsed tariff is disériminatory on its face. It applies, for exﬁmple, to a loﬁg»
distance carner which has, during the first year of the contract, total local sw1tch1ng minutes of
not less than “216 442 537” and not more than “281,375,299” minutes.”>  For reasons not
explained, the discounts “are not applicable to any usage levels outside” of "‘t_h‘at range. See
Séction E26.1.5-of the probposed' tariff. Fuxthérmore, the contract is written so that the discoﬁnts

apply only if the carrier’s minutes of use are steadily increasing. A carrier which has the same

3 " The specificity of theése numbers clearly indicates that the tanff is deswned for one, parncular long distance

carrier and is not intended for use by other carrjers.
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total number of _minutes as the “contract” carrier but does not have annual growth could not take

advantage of these discounts. 1d. 4

Thc Tennessec Attorney General hés reccntly advised the Tennessee Revulatoryv
Authonty that the agency has ¢ the statutory duty to ensure that spemal contracts are a]lowed only
when special circumstances justify a departure from the genera] tariffs.” . Furthennore’,v the
agency “must also ensure that any. special rates is realistically and in pracﬁcc 'made‘ avaﬂablé to
all customefs whé are similarly sitﬁgted. Letter from Paul Summers to David Waddcll, May 31,
2002, at p. 4. Nothing in Bel'ISouth’s filing purports even to dcséribe, much less “establish,”
what “speciial' circumstances” are present in .this case to justify a departure from the geneAraI‘
access tariffs.’ The mere fact that one carrier has apparently negotiated a special access rate does
not cons-titute' sufficient reason for approval of that sp‘ecial contract. As the Attorney Geheral '
noted, “Tennessee law does not allow a regime of special fatg:s or discriminatdry'dispounts
negotiated by each customer haifiqg sufficient bargainiﬁg power to coxﬁmand special trcatment.”r
Id. Tennessee law, in other words, “does not allow” t_he type of special contracf BellSouth has
proﬁosed in this tariff.

REQUESTED RELIEF

‘o In other words, the proposed tariff is not a “volume discount,” as it is described in BellSouth’s “Executive
Summary,” but a “growth” discount. Such growth discounts have been explicitly rejected by the FCC. LEC Pnczng
Flexzbzlzty Order (FCC 99-206 14 FCC Rcd 14,221, 4 134-135 (1999)

S The Attorney General’s letter addresses the legality of special contracts between BellSouth and end users
and recognizes that, under limited circumstances, “the existence of compctmon . may be a factor in determining
whether a spec1a1 rate is permissible.” Id., at 4. o

But even that limited cxception appears inapposite to BellSouth’s proposed tariff. If BellSouth is a
customer’s local service. prov1der and that customer makes (or receives) a long distance call, the long dlstance
carrier has no choice but to use the facilities of BellSouth to reach that customer and no option but to pay BellSouth
orwmatmg (or terminating) access charges. :
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Unless the Authority acts, BellSouth’s proposéd tariff will aﬁtomatically become
effective on July 29, 2002. Given the unusual nature of this tariff and the serious legal and
policy questions the tariff raises, the Petitioners strongly urge the Authority to exercise its -

statutory power under T.C.A. § 65-5-203(a) to suspend the tariff pf;nding further investigation

~ and to require BellSouth to prove — in an evidentiary hearing -- that “special circumstances”

justify departure from the general access tariffs and the non-discriminatory regulatory principles

. that have governed the application of access charges for hearly two decades.

Therefore, pursuant to T.C.A. § 65-5-203(a) and the rulés of the TRA, the Petitipners

 submit the following:

‘1‘. . Petitioner AT&T Communications of the Soufhex’n States, LLC (“AT&T”) is
located at 1200 Peachtree Street, NE, Suite 8100, Aﬂ@ta, Georgia 30309. '

Petitioner Birch Telecom of the‘lSouth,. Inc.(“Birch”) is 1bgéted af 2020 Baltimoré :

Avenue, Kansas Clity? Missouri 64108. |

2. ‘Each Petitioner is authorized to provide, and does provide, intrastate long

* distance telephone service in Tennessee and purchases switched access services from BellSouth.

3. BellSouth is located at 333 Commerce Street, Suite 2101, Nashville, Tennessee,

37201-3300. B | .
4. BellSouth is authorized to provide, and does provide, local telephone service in -

Tennessee, including switched ac§ess services. _

5. BellSouth’s propésed “SWA Contract Tariff Nq. TN 2002401” ‘i unjust, |
unreasonable, discriminatory, and anti—competitive in violation of state law. |

6. - The TRA has jurisdiction over this matter pursuant'to"[__'.C.A. §§ 65-‘5203(3),65-

5-210(a), 65-4-117(1), 65-4-124, and 65-5-208(c).
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7. Petitionefs ‘request that the TRA, pursuant to its statﬁtdry aﬁthority, suspend’,
BellSouth’s .proposed SWA Confract Tariff No. TN2002-01 and open a ‘cont'ested case
p.rocee‘ding to address the issues raised in this Petition and to take whatever additional action is
Warrgnfed by tﬁe évidentiary réco;d and applicable Jaw. |

| Respectfully submitted,

BOULT, CUMMINGS, CONNERS & BERRY, PLC

Henry Walker ‘
414 Union Street, Suite 1600
P.O. Box 198062 '
Nashville, Tennessee 37219
(615) 252-2363  ©

S )
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CERTIFICATE OF SERVICE

' I hereby certify that a true and correct copy of the foregoing has been forwarded
‘via fax or hand delivery and U.S. mail to the following on this the £ -day of July, 2002.

Guy Hicks, Esq. ,
BellSouth Telecommunications, Inc
333 Commerge St., Suite 2101
Nashville, TN 37201-3300

Al

Henry Walkier” )
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